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OMIT ED STATES CIVIL SERVICE COMMISSION 
WASH BIOT CM 25, D. C. 


Honor abls Joses B. Suiting 
Chtimn 

Cooed ttee an the Judtoiary 
United State* Senate 
Washington, D. 0« 


Saar Senator KiiUmAi 


This will raf ar to your loiter of April 7# 1959# relative to 
S, 1489, a bill no caend title 88 of too totted Statoo Code to 
provide for oartata Judicial review of administrative removal » and 
suspensions of federal employees". 

to footin g judicial relief meter ouxvont practice and pr ocedur e, 
oivillan mployeea of the Gevammst too fool themelvee a ggri e ved 
ae a result of a personnel Milan affecting their reek, status or 
pay, are required to file a euit to toe totted State# Distrito Court 
fer the District ef Columbia, to toe totted States Oourt of Claim# 
ar both. The District Court fer the District ef Ooluatola has Juris* 
dtotten to pass upon tbs legality ef atotoltorsfclve action end, if 
appropriate, to direst too complainant* a retreaettve restoration to 
duty. It la without jurisdiction# however, to award a aouqr Judgnmt 
for bask pay. The only court wito authority to grawb such relief Is 
the Court ef Claim. 

The bill would eactaad the Jurtodtotion of toe District Court 
fer the District ef Cnlwshia, to caver olatoe fer beck pay# ameer* 
rently with toe Court of Claim. Similar Jurisdiction would to 
vested to other Diatriet Courts of the totted States# the Distrito 
Ooort fer tha Territory ef Alaska, the Distrito Court for the 
Territory of toe Oanal Sens# toe Distrito Court of Ouaa# osft toe 
Diatriet Court of the Virgin Xslmds. The bill would set affect 
toe Jurisdiction of toe Court ef Claim. 

fits bill wmld require eutt to to filed vitoto sixty days of 
the date final adainitorativa action is taken. Idtigante weald 
bars tha option ef filing suit to the seurt vitoto whose Jsrisdis- 
tlon they are esplsqted# or# to toe totted States Mstriet Court fer 
toe Distrito sf Ooluafeia. Open tha ocnmnsaMnt of aa astten# tto 
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H«»r concerned would be required to file wife the court fee 
adslnlstr stive reoerd of fee ease, eelo&ai o nly Materials 
are privileged or oenfldastial. fee seeps of review in fee die- 
triet courts would ramie unchanged end ite deeieions would rmmin 
subject to review ee currently provided under title 28 of fee 
felted States Cede. 

Gemote on the six paragraph* ef fee fell under fee meting 

oleeee fellow i 


1 . 

feia paragraph would authorise appeals for restoration and 
baek pay by civilian enployeas of fee executive branch of fee 
Oevarnmrt fee had baan rawer ed trm axployveet or Bsspaa&ed fren 
duty, fee tana "renewal* ie defined under Civil Sendee Xeguletlm, 
a action 1.102 (v) as fee "separation of fee anployee fron fee eerviee 
far aause". fee am aeotion under paragraph (a) deflate "suapen- 
slm” es m "abeanoe fron duty without pay required by an appointing 
offieer for disciplinary rsasene.” Sinoe fee tan* *rmvai” tad 
"auapaaaian" denote disciplinary actions, i.e., aeticna takm far 
oanee, it would appear feat fee bill as drafted would exolnde feoee 
employees net separated for eanae, auoh aa enplcyeee aapnreted in 
n reduction in feroe and feoee fur leagued without pay. fee exslu- 
elai of feoee aqpleyees would eeen inconsistent with fee aim and 
purposes of fee bill. 

in appeal mder this paragraph could net bs filed until after 
"final action by fee appropriate adataLstrctive aafeaHy*. fee#- 
saeh «a fee vast Majority of oivillaa e^lqyeee have either a 
statutory or regulatory right ef appeal to fee 0 omission, the quoted 
language should be revised to oitainats any doubt feat the right ef 
administrative appeal, if available, mat be efeaueted before re- 
sorting to litigation. 


!• 

fee la n gua g e under thin paragraph would require suit to be 
filed within sixty days *ef the final adfeaietratlve action 1 *. Sere 
ageix it should he mde olear feat fee tent "final abstain tratlve 
notion" ineln d ee fee fi nal aotlen on appeal to fee OexUwiai, 
feanavor aveh appeal is mde available by statute or regulation. 
Itotovar, fee rcqstremnt feat suit be brought within sixty days 
after final adniniatratlve action in the distriet eeurt having 
Jurisdiction ever fee pleee ef aqpleymnt, or in fee Distriet Court 
fer fee Distriet of Oelufeia would net, aa wrlttm, %pear to mply 
te aotione filed in fee Court ef Claim, fee Court ef Claim would 
thus be available te litigants who delay bayond fee aixty^day period 
before b r i n gi ng suit. It dees not appear that auoh a result is in- 
tended. 
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MtlwM) however, it i» ta fe to Mgr that, If th» MU It tiueMi, 
the OccMlMlea would require * supplemental a p propri ation to ««w 
the cost of lte participation la the dafmoae of llttfMa author- 
ised coder this Mil., 

the MU would give ware than eighty Whited State* District 
0 curia the power to decide whether a depart Mat or igeey heed la 
the District of Oelnafele hat oq weot ly applied the stetaAe or pen* 
lotion governing a gLm removal or euspeaeiorv. These courts will 
swaatfnew differ on natters of etefeutery acmatraoticn er the soepe 
of Ju di c ia l review. Qenfllotiag decision* MU alee Mite between 
the United State* Court of ippeels far the vniat circuit*. It 
would thus bwom extremely difficult, if act impossible, to adMa- 
later with eay degree ef uRitfondty the newer owe elrll-eerriee late, 
rules aad regulations Mich touch upon removal* end eetpewtlrmto 

The CoRBission'e regulation*, their fora end contest, ere Shaped 
net only by the Imre which they ere dead, pood te fapltmd, but by 
court deMtlo ns at wall. That, whomever the Opart of App ea l* fur 
the Mstriet ef ColsMie, (er the So or* of Glaiat) eettt substantial 
doubt upon the validity ef a reflation of the ConaLcslan, Me re*»- 
lotion 1* generally aatnded to esmfera with the daelMon rtf the 
court. However, if Jurisdiction it ii sp a re e d at proposed tmder the 
MU, Mceevar conflicting decisions arise betwe en the felted Stttta 
Olreult Cetrta ef Appeal, the prompt ■omi—it ef CeamUsLen regm- 
loti on* te ecafora Mth such deeielGns would act be pettibile until 
the conflicts between the eeraral circuit* are reaentllsd hr eaende- 
tory legislation or by decision of the Supreme Court, 3h Me in- 
terim, beoauae doubt hoa bean coot upon Me validity of the regular 
tlon wbioh produced the dlff erenow tf opinion, depart went* end 
agencies would be faced with e dilesa&at Mould they proaeod te 
suspend or r emov e aa employee under the regulation la question, or 
should they stay 4t*oiplinary proceedings until the oomfllct is re- 
solved Iqr eaandetery leglslatl on or by the Supreme Court. 3f they 
Should elect to pro c eed , the employee any later have a eUU far 
beak pay; on the other hand. If they Mould elaet to stay action, 
the Saployes whose ramarval would pr ob a bl y promote Me efficiency 
of the service Is permitted to remain on the reUe. She public 
interest would, hardly be served by either result. 

It Mould be noted that Mile the bill would permit suit to be 
filed in the judicial district of employment, employees would, in 
swart instances, still hove to leek to Washington for a final admin- 
istrative decision by Me Cosnteelcn'a board of Appeals and Review, 
before initiating legal action. In this connection, it Mould be 
further noted Mat it is not unlikely that employees may be Inclined 
or encouraged, following enactment of the bill, tc oahsust ths&r 
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aoniaistrativo remedies la a perfunotory meaner, reserving thiir best 
efforts for the prosecution of their "Appeal" la court. This result 
would he meet unfortunate far two reasons t firstly, beo&uas a well pre 
pared ease an administrators appeal ©an, m eeoaeian, spell the differ- 
enea between success and failure; and secondly, the rule of United Audi* 
oial review per wits little chance of upsetting an administrative deters&na- 
tlcn which has withstood the rigor awe scrutiny of an administrative appeal. 
Thus, In civil-eorvtce matters at least, the value of teini* trail vo 
appeals ©enact be Mniaised without Injury to the employ**. 

9. 1M5? does point up the need, however, fer seas rsesrUal. legisla- 
tion to eliminate the anomaly that while the Gaitad States District Court 
far the Mstrlot of Columbia has jurisdiction to order the re stora tion of 
an individual found to have been Improperly removed from hit fete’ll 
position, it leeks jurisdiction to arder bash pay for the period of unlaw- 
ful removal. w« see little purpose in requiring a successful litigant in 
tiic Mstrlot Court who has been r es t a p e d to Ms position ond who, for cte 
reason, is denied by his employing agsmey or the Osteal Aooooatlng Office 
the caasponaAtien to which h« would otherwise be entitled, to institute 
farther litigation for back pay in the Court of Oleine. Accordingly, the 
Gowdas! e» would favor legislation expanding the jurisdiction of the United 
State# District Court for the District of Columbia, empowering it to sword 
a men «gr judgamt far btek psy where suoh relief would be ineitetal to an 
ordor of restoration to duty. This can be accomplished by addeLag a proviso 
at the end of the line sate Section 13h6(d) (2) of title £8 af the United 
States Code, as follow* « 


Any aivll action or claim to recover fees, salary, or 
compensation for official services of officers or employees of 
the United States; Provided t That this limitation not 


8s' loysra 

larolvloa employmenT 

SI 55 geffiraf iovwnmeat. 1 1 


For th® foregoing reasons, the Cosetisslcm recommend* against enactment 
of S. 31*8?. It would, however, favor legislation expanding, as set out 
above, the Jurisdiction of the United States District Court for the District 
of Columbia. 

We have been advised by the Bur can of the Budget It has no objection 
te the sutetdssiat of this report. 

By direction of the Commissi on i 


Sincerely yours. 


Chairman 
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